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We conclude with several broad positions that underline our stand on the support ofBill
and Keep, or Zero Access, and its broadening into the area ofoverall Interconnect Policy,
including a broadening oflEC status and the questionable position ofCMRS as well as the
evolving status ofthe Disagregator in the local telecommunications market.

It is assumed that competition and innovation are essential and that commoditization of
the service is achievable. Based upon these factors the policies developed allow for
balanced and full competition.

Technological Innovativeness

Technological Competitiveness is enhanced by allowing the maximum numbers ofplayers
into the provision of local exchange. It is clear as we have demonstrated that the regulated
monopoly is neither incentivized not conditioned to build and create new and competitive
technologies. 15 In fact, the rate ofreturn mentality rewards lack innovation and capital
intensiveness. The development ofthe new PCS players as well as the development of
multiple Disaggregators will dramatically expend this competitive environment through the
application of technological alternatives. The technologies will reduce costs of access by
using interconnect means and methods that are dramatically different from the existing
RBGC. The new competitor should not be penalized for these costs ofpast choices.

Anti-competitive Factors

It has been demonstrated by the RBOCs and GTE in the LEe and Cellular markets that
they have in combination, in such markets as Boston, controUed both wire and wireless
services (NYNEX and Southwest Bell), and have overtly monopolized the residential
telecommunications Local access, and that ifthey are permitted to bid for PCS bandwidth,
perforce ofthat monopolistic position may be able to bid in a fashion that may preclude
other competitors, and as such this may have a detrimental effect in interstate
communications and commerce, and as such may possibly be viewed as in violation of
antitrust laws.

15 See the refereoces by Murvwaya aDd..by Thurow, pp. 160-190. The rc1atioosbip between this
effort and wkat MITI doeI in lIIIM is Itrikiq. Here the U.S. is taxing eatJeprcDeUlS for the development
of infrastructure. In addition the U.S..,be IIUJIIlOI'linI an UIIbcarabIe burden ofa monopoly player that
further addi to risk. In Japu, tM MITIIDItrial Poticy worts dift'erentIy. The current proposed
approach is the extreme in capMal, allowing the smaller entities to pay for the right while still bearing the
burden ofdealing with entrenched competitors.
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The issue, then, is~ can the U.S.Gov~ act in a fashion supporting the LECs
interests and create an environment that lacks competition?16 Admittedly the monopoly
structure was acceptable with the old technology that clearly showed economies ofscale
and scope. 17 The new technologies, as hu been shown, do not have scale and scope. Thus
the monopolist positions of the LEC are such as to merely eliminate the existence ofany
future competitor. The question is; what role is the Government playing in this process? In
fact, can the Government, by recognizing the monopolistic nature ofthe market,
recognizing the change that technolOJY can and should play in developing competition,
create a risk sharing allocation procedure that is Pareto Optimal?11

COIlSllmet' Choice

16 Hovencamp, Antitrust (1977), pp. 740-742. UDder the doctriDe developed in Noerr, 365 U.S. 127,81
S.Ct. 523,5 L.Ed 2nd 464 (1961), the LEes can petition the Gavemment in their monopolistic interests.
However, the question iB ORe of ICtinI in such a direc::t and 0YeJt faIhion dIId could place the Government
in the role of market maker ud controller to the detrimeDt ofboth the poteatiaJ competitors and the
consumers. Also in Areeda.l; Kaplow, pp. 413-414, the case ofCalifomia Motor Transport Co. v.
Truc1dn& Unlimited 404 U.S. .501 (1972) placed a limit OIl the level of that influence. That level was one
of fair and proper repreaeatatioM and the ahiIity to otJtain recourse under such circumstanc:es. The
question herein is one that asks ifthe LEC can fairly represent the continuation of the mooopoly structure
both de facto and de jure.

17 Hovencamp (1985) pp. 32-36 dilCUllCS the iaucs ofnatural JDODOPOIy as bavin& both scale and scope
plus the limited amount of sunk 00ItS aad the ability to traDIfer 1IIlCtS. UDder Clayton Section 7, the
authority to regulate the lllOQOPOly bas been amm to the FCC. In Brenner, p. 91, "the Commission m.. 84
F.C.C. 2d 445 (1981) determioIIl that COJIIl'ClIIioul iDteDt UDderIyiIll the act was to ensure universal
service by limiting the market pGwer ofdominant carriers. Title n leI'lIation ofnon dominant carriers
could well contradict Conjreu'l pis... ". Tbe issue heiR the CommisIion iB in effect the issue of the
structural elimination of market domiNll'al by means of teeludolical iJmovation supported by a de facto
Fiscal Policy via the Auction process. It is arped that under ShenBan, with the issue ofDBtura1 monopoly
in serious question, and under Clayton and RobiBIoD Patman with reprd to pricilllo specifically the fact
that access fees are internally tIaD&ferred at less than long term averaae 00Its, that it will be necessaty for
the Congress and the Commission to review the issues of authority to permit the LECs to even be active
bidders in the process ofnew spectrum allocation.

18 It should be noted that this is~ to the evolution of the railroads and the airlines. Ironi<:ally it
was during the Administration ofFruklin D. RooIeveIt that the railro8d found competition from the
airlines. The Administration in that period could have taken the position that the Government should
protect the quasi monopoly stI'uctuR of this "T1'IIlIpOdItion" iDcIustty and should not encourage the new
interlopers. After aU, it was the depreuion and as railroIds IOIt _nell employees would loose jobs.
Roosevelt, ins&ead, fostered this DeW iDdustry, _III biIbIY QOIQPCtitive PoItal aDd Mail Delivery
contracts. The net result was thIt the US Governmont during this administration fostered the technology
that was to become a domiaaRt clement in the export trade of the United States for the Past sixty years.
The same opportunity pretCDts itlelf to the cunmt administration. Iutad of "Taxing" the risk. takers or
instead of immortalizing the IDOBOPOlists, the Administration can empower the entrepreneurs to create the
technology base for the next fifty years.
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By allowing for the maximum amount ofcompetition it will allow for the most creative
solution and provision ofnew services to the consumer. Innovation is clearly attributed to
the smaller entrepreneurial companies. All one has to do is look at the LECs and see how
lithe they have done with ISDN to understand what would result ifthey had monopoly
control over PCS.

Market Competition

Market competition has positive aDd negative effects. It drives prices down and leads to
innovation. Clearly the competition in the IEC market has benefited the consumer. It has
also benefited AT&T. The competition that could come from the PeS markets will help to
reinvigorate the Local Exchange with lower prices, improved efficiencies and better
services.

CMRS can become a common carrier. All this implies is that CMRS or PCS is open to any
subscriber and that the provider cannot discriminate on the sale of the service. Common
Carriage does not imply tarriting. It is anticipated that all PeS providers will be common
carriers. 19

There are three issues that are drivers in the evolving concept ofcommon carriage as
applied to a competitive local exchange environment. Specifically:

Univenal Service: Universal Service was a Theodore Vail desire that was based upon
Vail's desire to obtain a national monopoly. Vail promised this to Congress and the ICC
to assure his ability to get the national monopoly for AT&T. This latter became a public
policy issue for the PUCs as they increased their powers over the LECs. Universal service
may not mean universal competition. The RBOCs will argue cream skimming for the
alternative carriers and will arllle that the RBOCs must serve the rural customer, leaving
the more profitable, and possibly only profitable, customer in the urban area where
competition exists. The islIUe ofuniversal service does not demand universal competition.
Namely, universal service means that as a public policy issue, the total infrastructure may
have to deal with providing service to all who are citizens and can afford a lifeline type of
service. This may be handled by a fiscal or taxation approach, separate and apart from the
running ofa business, thus leveling the field for all ofthe players.

Common Carrier StatuI ia • COBIpetitive EBvironDleat: A common carrier as defined
by Brenner in the context ofthe 1934 FCC Act is:

19 The Commonwealth ofMulachuletts illlUeCl the first PCS Common Carrier Certification. without
restriction, to Telmarc Telccoaummic:atio on Aupst 23, 1993. This is the first ofits kind. TTl
subsequently filed for co-carrier status.
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"..•0 communications COllflltOn carrier is defined under the law as one
whose services are open to pIIblic hirejor Itandling interstate or
international comMunications by electrical means. Broadcast stations are
not considered cOntmon carriers. "

Thus any CMRS or PeS carrier is obviously a common carrier. It will, by its very nature
cross state lines. As such, it is under the common carriase ratrictions ofthe FCC. In
contrast to the LECs, who are also common carriers, the PeS companies are not in
monopoly positions. They must compete in an open market with the existing carrier. Yet,
as we have shown, cost ofgood not withstanding, the PeS carriers do not have business
with significant scale. They may enter the market with de minimis capital as compared to
wire based carriers. The technology change allows this to happen. The only barrier to
entry is the access fee. A competitive environment can then ensue ifand only ifthe access
fee is made competitive. The only way for this to occur that is the least disruptive appears
to the use ofthe co-carrier status. 20

Regulation without Tarin's: IfCMRS and PCS and other wireless type service create a
truly competitive market for local exchange service, then there is the question ofwhat is
the function of regulation and what are the roles oftile state PUCs. Tariff regulation was
predicated upon the need to have a monopoly due to the dramatic economies ofscale and
scope in local carriage. As we have shown here and elsewhere, these economies are de
minimis. Thus, the justification for a monopoly are no longer valid. It was technology that
allowed this to occur. What then is left for the PUC to regulate. This is not the case of
CATV with many systems but each having a monopoly. It is a case ofmany systems, each
having multiple presences. The role ofregulation therefore is to ensure competition and to
ensure that the quality promised is met. Namely, the role is that ofconsumer advocate and
market policeman.

The evolving policy directions that handle these factors are the development ofa co­
carrier concept and the resulting elimination ofthe settlements process. Consider first the
co-carrier status. A co-carrier is any local exchange service provider whose customers
have common carrier access to their local exchange provider and desire access to other
common carrier providers in a competitive environment. A common carrier can become a
co-carrier by acclamation and by operation. The net result ofco-carrier status is that the
originating carrier pays the terminating carrier an access fee. The net amount paid between
the carriers is termed the settlement. This process was common prior to divestiture.

20 MCI, NPRM filing of NoYCIIIber 8, 1992, to the FCC. This is the first filing requesting co-<:arrier
status. As iAdicated before, co-aurier sUtus, as suctioned and authorized by the Commission, implies
that all call terminating pay. This is a reciprocal proclCSI. Iftbe calls an: equally bIlaDted in-bound and
out-bound, then the access fees are de facto zero. This implies zero cost of goods and maximum
competition.
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The payments of settlements and the aareement between co-caniers to pay access to
terminating carriers begs the question ofaccess equality and fairness. As we have shown in
an earlier section, a more efficient provider is taxed by the less inefficient, and in tum the
inefficient is subsidized by the more efficient. In addition, ifa carrier decides to offer
service at a fixed fee, unlimited local usage, its costs ofbilling are de minimis. Thus its
costs of settlement are significant.

The co-carrier status can work most effectively ifand only ifsettlements, and thus access
fees are eliminated. To summarize, this is because the fees are subsidies to the inefficient,
and the imposition ofthe fees will create additional costs that the consumer must bear to
clear the fee structure. Thus it is clear that the economically most efficient method is to
eliminate access fees totally.

The RBGCs can use their monopolistic power in four ways to drive the bid price high:. (i)
Access fea, having bottleneck control over access from and to the user, (ii) A"ctioll
"Tax"; having a new entrant pay a cost of spectrum usage that they did not and will not
have to pay, (iii) Cost ofCtlpiMl. paying a greater cost ofcapital because ofthe greater
risk associated with a new entrant, and, (iv)~ llMt, having an existing monopoly
rent advantage that allows them to bid excessively above free market value.

The concept ofa bottleneck is based upon the theory that a single entity may be able.
through nothing more than the intensive practice ofits own business. to prevent or inhibit
a competitor from entering the market, or after entering. from surviving.21 The issues of
access fees as representing the cost ofgoods is the basis of such a bottleneck. The LEC.
can, ifnot adequately monitored and instructed, establish such a bottleneck.22

Antitrust issues relate to Sherman, Clayton, and especially to Robinson Patman.23 The
argument from a policy perspective. is one that considers the existing access provider, as a
monopolist as one who can sell access at rate that could be in excess ofcosts. and
internally may transfer price below LRMC. This is a difficult and cumbersome issue
because ofthe actual measurement ofthe costs. Yet it is through this mechanism that such
issue as antitrust behavior may result. The solution to this is also the elimination ofaccess.

21 Tirole, pp. 194-195

22 Fisher, Tirole and FudealJers aDd Tirole. TbeIe audIors cIiIcuII the berrien to entry from an economic
market perspective. McGarty..MdJarty, IDformItioIt Infra&tructures, and Telmarc
Telecommunications, November, 1992, alto discuss these in detail.

23 Areeda &. Kaplow, pp. 923-925.
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8. ADDENDUM: COMMENTS FROM "EX PARTE, PETITION TO CLARIFY
ATTRIBUDONRULE8, TELMARC,AUGUST 17,1994"

The following are comments provided in the above named filing with the Commission and
they go to the heart of the potential for Antitrust violations in the event that access is
unfairly priced. This was filed as part ofthe PCS Docket 90-314 and also reflects the
problems associated with RBOC consolidation and vertical monopoly formation.

"NATURE OF THE SERVICE

1.0 TU tWivuyof~IIk'"unica, lie t1Iq by win or ",lf1Wlea, lin ill

effect tlce SlUM serviees. TItq tIN tU ..,. • vkwtlby tlu COlUltIlfD' oftlaae services
et'ell if tltey lin impkmelltetl ill II fllSlUoII tlult is tMffenllt.frtmt tlu~tiw!ofthe
provider. SttuuIord win NsetI tdepluJlly is tlu SlUM tu c..,,.,. tuUI is the SIUfte tu ""y
wireless baed telephony.

Standard telephone service is the provision ofvoice and/or data communications in a
fashion so that it may be delivered in a national network. The delivery ofswitched
telecommunications can now be achieved via the existing telephone network, which is a
monopoly, protected by the 1934 Federal Communications Act. There are new and
innovative forms oftechnology that can and do deliver the same service. Cellular is one
that has been in operations for over ten years and is a service and market controlled by
eleven dominant players; the seven RBOCs (excluding Air Touch), GTE, McCaw
(AT&T), Sprint, and Air Touch. A third alternative will be available in the next year or
two, as approved by the FCC in its Fifth Report and Order dated July 15, 1994, namely,
PCS, or Personal Communications Services.

1.1 PCS provides, at II ",;";".",,., tlu tJIHIity ofMy MW elltnulJ to tWiver toll"...
f"ality voice services ill II setIIIIIess illteropeNllle IItItitHtalIUJtwor1c. TIds service or
product offering is the provUiolt, at II "';";""'"., ofWJice.,.. service. It is tlu SlIme

tu the service offered by tile c..rrellt Loctll £XC1uJll,e 0IrriDs, LEe, ",,4 is tile same
that could be potentially offerwl by tlce aisthtg cen.,.,. C.,.,.,..24

This states that PCS, and other wireless means for telephony, are nothing more than "plain
old telephone service". It clearly has the potential ofproviding telephone service at a more
competitive price than a wire based service. It is totally cross elastic with a wire based
service. Namely, the consumer cannot differentiate with either offering other than possibly
through the extra mobility afforded by PCS. In essence, PCS makes wire and wireless

24 In McGarty, 1990 [11, the releKnees beinS detailed at the end of this filin& the demonstration is made
that the networks as evolved with wireless can be coRttructed in a fully open and distributed fashion. It
was in this paper that the concept ofcommodicization was first presented.
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telephone service a simple commodity, indistinguishable to the consumer solely on the
basis ofthe technoloaY. The distiDauishiaa feature wiD most likely be the price and only
the price, as it is with all commodities. PCS allows for the commodicization oflocal
exchange service.2~

1.2 PeS, celllllllr, IIIUl wire ....,1«IIl exeluut~..wca tire ilulUtillplsWle.fnntt
the perspective ofthe buy•. T1Nrefore, PCS CM tuUI s,"",hI cOIIIJH* wit" tIN LEC
lind the wire btlSed senice.

Ifthe intent is to create a competitive alternative to the local loop and, simultaneously, to
expand the telecommunications services offered, then PCS offers a significam alternative
means to do so.... Ifpriced competitively, and positioned competitively, the consumer
views PCS as a displaceable alternative to the wire based telephone.26

1.3 TIu! "Mtuket"for PCS i& tlu SIUIte a tIN "MIII'ket"for tlte LEC IHIMtl services of
today. TIte "Market"for cellM_ i& tlte Mllte a tlu PCS "MIII'ket".

There is no material or other observable or measurable difference in the offering ofPCS
and wire based service and the markets for both are the same. The consumer may choose
between the twO.27

1.4 PCS elltlbles tltec~ ofvolce SD't'kes "'"'..Wis" tlte possibilitylor
IIny IIew elltrtlllt to sdl tlte MMe SD't'ke tD ,.. c....., ." t1u COIUIIIfIer

PllrchtlSillK the collUl104ici:durvke soWy 011 tIN Nsis ofprke. PCS II1lowslor the
tottll cross elasticity ofSl4pply tD the COIIMIfIer oftekpltoM Nl'Vice.

It is argued that the service offered by the dominant entity or the RBOC LEC is fully
displaceable by PCS and that as such competes with the LEC in its primary market.28

1.5N~ entrllnts into the PCS IJuiIlaS tlo IIIJtIflee ectMIIlIfia ofscllk ill ctIpit4lplat
tlult hllve bunItled byprior elttrtults, tb, j"stifyillK tluprior lIfOIIopoly positioll of

2~ Telmarc TelecommunicatioRs, Inc., NPRM Comments to the FCC, NOYeIDber 9, 1992.

26 Telmarc Quarterly Report, July 1, 1993, which details extensive market research in this area.

27 The Court, in United States v. E.!. duPont de Nemours &: Co. (Cel1ophaDe), 3S1 U.S. 377 (1956),
introduced the concept ofcross eluticity to determiDe the market. Althoqh there is no true market
measure at this time, extensive market research iDdic:ates that there is anticipated to be great cross
elasticity as defined by the Court in the aforementioned.

28 In the deciIion ofTelex Corp. v. IBM Corp., 367 F. StIpp. 2S8, 3S5-356 (N.D. Okla. 1973), the Tenth
Circuit Court ruled that IBM bad lDOROp01izod the market on the besis of the sale ofperipheral products
that were commodicizable in the terms in which we use herein.
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tlte LEe PCS elltnults, ", .....of...."." CM ,., "".,. till "'PJHII1 tutti SIIles
senrka lit ""';1UIlpricG ",."""" Me" 1.MtIl SIJniu o,..wor, LSO, dDes IIOt 1uIve
a setlk t!COIIOMy I" • ~tIII4l__... of*1Itul1fG& TIuIs tluft tII'e ItO

ecOlliHlfla ofseale i" the PCS ....... tuM tile jutlJIc__lor My IIIOIIDp01y phlyer
is ItO lollKer Wllid 011 t!COItOIIflcpriltCipia.

It has been shown that new entrants have the ability to establish capital plant in such a way
as to have marginal capital and average capital be almost the same at very small market
penetrations, less than 0.5%. Thus there are de minimis scale economies in capital plant. ...

1.6 Competitioll ill tlte PCS IfMI'ket,lor l'Oice UtIHIpt ....M'Vica, will be
collUllOdkiud tlIIIl the COUll",.. clloice will H...0" tile 1HIsis 01prke, if",cll is
possible. Choice 011 prkelor (lie COllSllIIIer is PtIreto optillltJl.

With the aforementioned characteristics, the product or service offering will be based
upon price. New entrants will compete primarily on price, and their prices will reflect their
costs. The consumer welfare is always maximized by maximizing choice while also
minimizing price. Price could be so minimized in this market by having full competition
and clearing the market on a fully competitive price basis.29

MARKET FOR THE SERVICE

2.0 TIu IIIIII'ketlor the sert'ka 1M)' 1M tIacI'iW ill temu oft1le ullers or ill tDMs 01
tlte pllrc1uuersIl~r oftile~ W"wlas is cOlltlllOl1kir.ed
te1ec0MllUl1tk1lJiolu tuUl sluMW IIOt IN! tlif/tJrell"'jroM _y other
te1ecOllUflllllklltiOIU sert1ica. Witlt,..... to tile sellers, tile RBOCs LocIIl ExcluJ",e
CoIflJHUlies, tlte LECs, 1uIve tuUI cOlltilUle to 1uIve " IIfOIIOIHIIyItol4 Oil tile """*et.
There are 110 sigllificallt competitors ill tlUs ""sillns otller tluul tlte LECs cOlttrolletl by
theRBOCs.

In the duPont Cellophane case, the Court viewed the nwket for competitors as that which
was cross-elastic, specifically, would the product that is sold substitute for the product
that is offered.30 In the case of the current wire based telecol1llDl1Dialtions services offered
by the LECs, the provision ofa wireless based substitute would be totally cross-elastic. 31

29 McGarty, 1993 [2] discusses the COIIIPditive aspects offully competitive markets versus monopoly and
duopoly JDalkets. It is shown that in tile current monopoly market the price is twice what it could be for
telephoae service in a competitive 1DlH'ket. This fact his been borne out in the lEC market where long
distance rates have been halved in the last ten years.

30 U.S. v. E.I. du Pont, 3S1 U.S. 377 (1956)

31 Telmarc FCC Quarterly Rq:Iort, July 1, 1993, which provides the market research on the crosw1asticity
ofwireless with wire based telephony.
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In a similar fashion, the attempt to differentiate services on a geographical basis has also
been dismissed by the Court in Grinnel.32 Furthennore, in GrimeIl, the national nature of
the service offering was taken into account. In telecomrmmications, there is both cross
elasticity and the nature ofthe service is inherently national in scope. Thus any resional
company is in reality providing a national service capability. It is virtually a national entity.

STANDING OF RBOC. AND GTE AS COMPETITORS

3. f) TkRegrolUll Bell~eo.,.;a tuul tMrc""" _bsitlltlrin lire IUJt
cturiers,. interpreted ill ...tJ/tlle FCC Act tJ/1'34. 7Ie Bell ()penItillg
SIlbsitlUlries, 1UI1IU!/y tile twellty two 0JH!I'fIIi1l6 ctHllfHllda~ ctII'fVrs so tMfIIU!Il bIlt
are "Nler tltej"risdictioll 01tlte stille PMbIic U_ ColfUlfissiollS tuUlllot directly by
the FCC

The Act controls the effects ofthe Local Exchange Carriers acting as common carriers. 33

The LECs are separate subsidiaries ofthe RBOCs which are not themselves controlled by
the Act. The mobile communications subsidiaries are also not controlled by the Act. 34

4. () Tiae limitatiom 01 C14ytoIt § 7,.... tlte exclwsioll of~elttitia frolll
Claytolt, reloJes to the~ COIIf'Mia.".. tile tIiNct colUrol oltie FCC TIle
RBOCs lIS entities, and tlte e61i1r ctHllfHllda lIS .,eciJk _ki4illries 01tie lUJ()Cs

are exelllptlrolll such FCC~ oveni,1Jt tuul tillS tin liable 1111_ tire
renulinder 01ClaytOil, alUl speciJkally CIqtort § 7.

This follows from the above argument as a corollary thereto.

5. () Tile IIID'gN 01NMCC 11II4BAMS illfJ'lia .1IID'ft!'ofi.... ill NYNEX tUUl Bell
Atlantic respectively. &lIAt14JIttic tuul NYNEX Clllftlttly co,.,., t1lrollglt tIteir
Opertltiltg Colllpanies, in tie New York IIIIII'l«, • tie uCtwritltJrn tlgtWlIteIIt

Speciflctllly BeU Atlantic can sell access in tlte New York IIMI'ket by 1IWIUIS oftlte

32 U.S. v. Grbmell, 384 U.S. 563 (1966). Justice Fortas' dissent on Grinnell was based on the local nature
of the service. The majority argued that the service was essentially a national service and that must be
taken into account.

33 §202 ofthe Federal Communications Act (1934, as amended).

34 See U.S. v. Pan American World Airways, 371 U.S. 296 (1963) wherein the Court recognized the
control by the CAB but that it was the prime action fA the airlines as III oatity controlled in its primary
business tJaereto. In U.S. v. RCA. 3S8 U.S. 33S (1959) tk Court recognized the power of the courts to
revoke a license granted by the FCC, thus indicati"l acapebility over IIId beyond the ConuniIIion in such
cases. We argue that the FCC has statutory power only reprds the LEC common carriage function. We
argue that the non-eommon Carrier fuDctions are therefore not so protected.
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"CorrUIDr" agreemellt tuul NYNEX COlI'" lit ,.",.,.. &IIAdatk tItJa SO lit tlu CIInYlIt
time.

The Corridor Agreements preceded and survived the MFJ and allowed the two carriers to
provide services in each others reaions on a competitive basis.....From the Court's
decision in Falstaff, it is clear that the Court perceives that such elimination ofeven a
potential competitor is in violation ofthe antitrust statutes. 35

6. 0 Ff'OIII tl geograpltklll~W!,a4 ill Wew oftU "CorriIIor" fll'WlltelU, tile
merger is illlplicitly tl HorizIHtUIl ",..,er tllllMpt tU tIoMi1Ulllt IIIOIIIIpOIy pMyers ;11
t1Iese IIIIII'kets. This~ "" t!XIUIfI'k"".. tU lllIOCa will Uve atIIlJIislted
greater control oller the 1IItII'ket, wide" co 0Itly be aggrtIWItai ift#leyI-rtlter COlltrol

DesiglUltetl Elltities.

Bell Atlantic and NYNEX have a unique agreement that pused through the Modified
Final Judgment, the Corridor Agreement. This allows Bell Atlantic to sell service in New
York from New Jersey and likewise for NYNEX to sell services in New Jersey. The
merger ofthese two entities would combine these markets, de facto, and would thus
reduce what semblance ofcompetition could result. The Court has ruled that such
reduction of competition is in violation of the Antitrust laws.36

ANTI-eOMPETITIVE POTENTIAL

7. 0 T"e Existillg Elltities colltrollllGllY oftlu IMtIIIS ofproactWlI, inc"'.", bitt lIot
limited to tile access fees.

There are four sets ofplayers in the wireless market characterized by their market power.
The first are the Existillg EIItities, namely the RBOCs and GTE, who each and together
have significant market power through their existing monopoly presence. The second are
the IECs and other existing communications entities who provide -telecommunications
services but have no control over local accesS.37 Third are the non telco players such as
the CATV and utility companies. Fourth are the Designated Entities such as small
businesses, women and minority companies. Of these four classes, only the Existillg

35 U.S. v. FalstatrBrewing Corp., 410 U.S. S26, 532-533 (1973).

36 ibid.

37 This woukl include AT&:T, Mel, SpriDt, as well. the DeW entities SIICb. • Columbia PCS, a new PCS
entrant tUed in part by Fidelity iIMIbDeats, a panicipant in SMR. and other teleoonununi<:a
services. TIle desipated eDtity conapMics are true SIDIll businesses, women or minority owned businesses
as specified by the CommillioB, unlike the d:wementioned players.



FCC Dedlct 9S·18S
COMAV, LLC &. The Telmarc Group, Inc.
Initial CommeBts

Pqe3S
February 26, 1996

ORIGINAL

Entitia control access, a key means ofproduction for the delivery ofthe basic
telecommunications services....

The Parties argue that there is only one view ofaccess that is consistent with a
competitive environment aad does not create the potential for lDti-competitive actions on
the part ofthe Existing Entities, specifically, the provision ofaccess in a fully competitive
environment which implies the total elimination ofaccess fees. Under that condition, the
cross control from the LEe to the wireless entity is eliminated and competition is more
likely to result. ...

7.1 TIu! Existillg EIIJitia Uve cOlltnll of Ill..1""of,,"1IIIIItet he wire basl
dWributiOIl 01tlteteIq~S6Vk~ witIa IOINe tlJlltiltlltiole tlae to loclll bypav elltities.
The exJstjllg entities 1uIve colllrol Oller IllMOSt 75" ofth C"IWIIJ wireless 1IfiI1'ket tIS a
mealU 01tlistrib"RoII oftMeplu»te S6Vices."

There is some mis-perception that the cellular carriers differ in some way with PeS. The
cellular carriers, havina 25 MHz ofspectrum each, halfofwhieh wu given to the RBOCs
free of any cost. ... Pac Tel had stated in 1990 that they could provide service to all ofLos
Angeles using CDMA and the existing 25 MHz 800 MHz spectrum.39

7.1 Telepholle services, lIS a cOllUlflNliei:t!d elltity, do lUJt""er ill lUIJ lMJ iftWivered
by a wire or wireless meau. T1u co,.."...perceives tile service tIS tile SlJIIIe ill either
case. n"s there is complete cross eltlStkity ill a cOllUfflNlici:.e IIIIIrket.

7. J Tile tUtivery oftekp1ulM l4!nice, wile" tIJfIerntitIWl bJ wire "".or wireless, is
the SIUIIe service but soW """"" " tIlJfeNrtt IIIla tUUl"""';lIg cluuuteL TIaere is 110
lHlsic protlMct differelltiatitM 1Jdw«" a wiN __ service a1Ul aprope1'ly Mlivered
wireless service. The Ollly tlifferellCe is price tIS re:flecteIl tiu'ollg"OIlt the distrilHlRoII
challlleL

The essence ofwhat makes wireless and wire based services different is merely the sales or
distribution channel. ...

7.4 TIle c"n-ellt wirelas ",.... is colltnJlW "1 DIuJpoly Pkyers, 01U! 1Jellll lUI

existill' elltity, calW 1M B ..wireliM CMrier, w1Io lMIl"fU'Ietlllt 110 cost tile 15
MHz 01spectrum, tuUllUtMIIer A..pMyer, clllW"" ".,,·wirelilU! pkyer. More tiat
50% 01t"e cun-ellt wiN/i. players tire aistill' eIftities, IUIIIfe1y RBOCs or GTE. AU 01

38 Wireless Communications; Donaldson, Lufkin &. Jenrette, Report, Summary, 1994.

39 Statemeat of Craig Farrill, Vice President ofPac Tel, at CTIA in January 1991, talking on their choice
of COMA. as related by Farrill to the author in June of 1991.
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tllese elUitia IIUIY tldiver II telq1uHte S4m1ice colflJHllYlble to tlult Oil tile win 1HJsedsilk.
SoIlU! oftile", Cllrrelltly do.

The current cellular market is at best a duopoly and in some sense a monopolistic
market.. ..

8.8 TIte WIlMe of.. Nl«....IIk.....p,..." u 011 tile ".praellt wdNe
oftMpI'OJID1y. TIu1J 11tIlw u•.t-1fdlMof.~ ,~, tlMctiBllfee,
tlCCes6 fee, tiM cost ofcllpiMl.~-6y tile iii..... If"" tJf¥I'fIIIJtSf«e tile SlUIIe

revt!1UIe streIuIa, Cllpit4l ,.,IIW..-t, tuM~....., • pI'OJID1y WIlMes will
refkct tlCCt!S6 fee, IIllCtiM fee, IIIIIl cost ofc~ 1M,ff1ft1lCt!S. TIIis will tUlwuttllge tllose
with low costs ofcapital tuUl colltrol twer access. 40

The existing entity may have the ability to use their existing monopoly powers to ensure
preservation oftheir monopolies in the upcoming bidding for wireless licenses. This would
create a new barrier to entry to any new entrants, and continue the existing bamers to
entry. The existing entities face the lowest cost ofcapital ofany provider and in addition
have a monopoly rent value that increases their valuation per PoP...

9.8 Access Fees tll'e II key IIU!IIIU ofpro4Mctioll. TItq tin cllrrellJly viewed tIS lllIU!lUIS

ofcompeftSllting the RBOCfor "se ofits fllCiliIia tUIIlJHI1IWIIt for CerUlill yet to be
deflMd network exterlUlUlia. Acct!S6fees illCIIuk tile com of;IItncOllll«tpIllS otller
com tuUl services that go beyoJUl illtercOllMCt Acces,fees tIrt! IIot "nhlUlled comfor
intercOllnect41

The RBOCs have bundled many costs into access...

9.1 CoMpditiollfro- otINr ellMa, :JIH!CijblIy • ..,....,elltitiG, who INtI)'

pe1force oftheir lower 0JNIYIIi", com tuul1mHr c06tfor ht/,..",ctllre cllpitlJl, ",. be
able to offer II more comp«itive S4m1ice tluul.y otIter elllity ifthey were to obtIdll II

license.

40 Such an action, ifactually exerciled. is predation.

41 As shown in McGarty, 1993 [IJ threuP [4J, &lid 1994 [IJ, IOCeII fees tie toptber elements such as
interconDcct, R&D, sales and .-vices, aod odaer c&a.atl of the teIq)hoae COIDpInics ICIVi<:es, aDd have
been indicaaed as such by the LEes in filial to various :NUc Service Commissions. Interc:onDcct is what
is sougbt, aDd UDbundIed from My aDd all other clcmc8tJ. It caR be arpcd that this "tied" offerin& which
provides lIbility for interstate traftic.. CODUIleI'Ce, which is DOt expreuIy ccmveyed to the access buyer,
which can be separated into a mulbplidty ofproducts • evic:IeIad by the actions ofAmcritech, and over
which tile LEC has siJRif1C3llt economic power to control bodt availability and price, aDd which
ostensibly has not clear business justification, implies tlaat access fees are potentially tying claim, as per
Jefferson Parish Hospital No.2 v. Hyde, 466 U.S. 2 (1984).
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...Although there is intent to create competition, and although the RBOCs, as common
carriers, are potentially, and in part, protected from antitrust violations by the controls in
the 1934 Act, the state oftelecommunications after a free and open auction may be
drastically different. It is clearly to the RBOCs advantage to merge, to integrate, to
improve the position oftheir existing channels, and to perform other acts that ensure them
greater share of the market prior to the entry ofany competition.42 This is the same set of
issues that were prevalent in the 1970s during the early stages ofthe AT&T breakup.43

REQUEST OF THE PARTIES

TIle PtIrlies nf"est tlult tlte~ 1W/finrI-poMioll tNt tile atIIbllsIJ1M1It of
slul", 1NIekingsfor tie sokJHI~ofSlUtllimll' 1l11f011OJH1listi colltl'ol twer tie
b"sillG& T1Je plI1'tia lunby MfMat tlult tile eo..issiOll IW/finrI ib i_lit, tIS stilted
ill tie FiftIJ RelO, tlult tlNrt! sIuIlIbe 110 sluuIu orfroIIts, esp«WIyfor tie DOCs,
wlwse preseltCe cOIlhll'lle1Y!1y CtHltilllU tie IIIOlIOJIoIistic ptYldices tlUeli"';II. tillY
form ofcompetitive elentellt ill local exclallllge.

SpecifICally, the Parties request that the Co••inion clearly reaflirm a.d support
the fad that:

1. Control by 11II 1Io",;1fIIItt eIItlty, ",.,." RBOCs or GTE, ill liliy faldon
signiflClllIt to effed lI_eprt!UlU'e 011 tilt' nm,1UItetl Elltity befOllu to be in
opposition to tile cllrrellt IlttrilHltimI ",Ies.

2. Tlult control by seeOlU1lJry 1ftetI"', tlult is dtrott,IJ service agree"lIts tlult tII'e

ItIOre tlulll ofthe stIuuMrtlforM, beforlJillMlI tIS part oftIJe attrihtioll ",14•• "

42 Recent pricing ofcellular at IIUclt I'I&eS 81 $29.95 per montJa for unfunited local service in Bolton by
Southwestern Bell is an example fX pricing to obtain ...tet sbarc. Rec::cRt estimates put Southwest in
Bo&&oo at allllOSt 400,000 subIaiben fX a mautet of4 millioB, alIDOIt 10% market share. It will be very
difticult for any new entrant to lit that share away froID them. In addition, altboup Telmarc has been
arpiRl for acoess fee elilniBatien in Muacbuetts, Mithor the NYNEX Mabile oompany nor
Soudlwa&em have raised that iIIue, II a .... to proride a more COIItpCtitive service. In a duopoly
market. IIUclt a fee is OOPUDOII to budl players and is aut a berrier. In a fUlly competitive market, this
would cUa,e. The Parties arpc that the fact that NMCC in the MMIIcbuletts market has not attempted
to act as a LEe implies that NMCC cannot and docs not ad indepeDdently of the LEC portion of
NYNEX and that in what can be oIIIerved externally, the LEC interests dominate even over the
unregulated and non-LEC operations.

43 Temin, P., Fall of the Bell S)'Item, CambridF, 1917, p. 129. Here tile author recounts Van Deeding
suggestions ofabandoning FCC control and oveniJlat and reiDtroducina the antitrust laws which control
competitive markets. It can be argued that the same effect is taking place here.
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i The following are publications are related to the issues we have diICUIICd before:

1. Alternative Networking Architectures, McGraw-Hill (New York), 1992.

2. Wireless Communications Economics, Advanced Telecommunications Institute Policy Paper,
Carnegie Mellon University, Fcbruaty, 1992.

3. Communications Network Morphological aDd Taxonomiall Policy Implications, Telecommunications
Poli<:y Research Conference, Solomon's Island, MD, September, 1992.

4. Architectures et Structures de L'Information, Reseaux, No 56, pp. 119-156, December, 1992, Paris.

5. Ecooomic Structural Analysis ofWireless Communications Systems, Advanced Telecommunications
Institute Policy Paper, Carnegie Mellon University, Fcbruaty, 1993.

6. Access to the Local Loop; Options, Evolution aDd Policy Implications, Kennedy School of
Government, Harvard University, Infrastructures in Massachusetts, March, 1993.

7. Wireless Access to the Local Loop, MIT Universal Personal Communications Symposium, March,
1993.

8. Spectrum Allocation Alternatives; Industrial; Policy versus Fiscal Policy, MIT Universal Personal
Communications Symposium, March, 1993.

9. Acceu Policy and the Changing TelecommunicatioBllDft'utmctures, TeJecommunicatio Policy
Research Conference, Solomon's Island, MD, September, 1993.

10. Internet Architectural and Policy Implications, Kennedy School ofGovemment, Harvard University,
Public Access to the Internet, May 26, 1993.

11. Wireless Architectural Alternatives: Current Economic Valuations versus Broadband Options, The
Gilder Conjectures; Solomon's Island, MD, September, 1994

12. From High End User to New UlCr: A New Internet Paradigm, MIT Press (Cambridge, MA), 1995.

ii The following are FCC Filings made by Telmarc in prior FCC Dockets aDd as ex Parte and referred to
herein:

1. PIONEER PREFERENCE FILING, MAY 8, 1992.

2. PIONEER PREFERENCE COMMENTS, JUNE 23, 1992.

3. NPRM COMMENTS, NOVEMBER 8, 1993.

4. NPRM REPLY COMMENTS, DECEMBER 12, 1992.

5. EX PARTE, DECEMBER 21, 1992

6. NPRM JOINT COMMENTS, JANUARY 12, 1993

7. EX PARTE, FEBRUARY 17,1993
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8. EX PARTE, MARCH 29, 1993

9. LICENSE Fll..ING, MAY 8,1992

10. LICENSE AMENDMENT, OCTOBER IS, 1992

11. LICENSE Fll..INGS, APRIL 19, 1993

12. JOINT NPC Fll..ING, JULY 29, 1993

13. FIRST QUARTERLY REPORT, JANUARY 1, 1993

14. SECOND QUARTERLY REPORT, APRIL 1, 1993

15. THIRD QUARTERLY REPORT, JULY 1,1993.

16. FOURTH QUARTERLY REPORT, OCTOBER, 1, 1993

17. COMMENTS ON IMPLEMENTATION OF SECTION 3(N) AND 332 OF 1HE

COMMUNICATIONS ACT, NOVEMBER 8, 1993.

18. COMMENTS ON THE IMPLEMENTATION OF SECTION 309(1) OF THE COMMUNICATIONS

ACT, NOVEMBER 10, 1993.

19. FIRST QUARTERLY REPORT, JANUARY 1, 1994.

20. SECOND QUARTERLY REPORT, APRIL I, 1994.

21. EX PARTE, DOCKET 90-314, AUCTIONS, APRIL 19, 1994.

22. EX PARTE, DOCKET 90-314, SET ASIDES, MAY 30,1994.

23. EX PARTE, DOCKET 90-314, PCS, COMPETITION AND ACCESS FEES, MAY 30, 1994.

24. THIRD QUARTERLY REPORT, JULY 3,1994.

25. EX PARTE, PETITION FOR CLARIFICATION, BIDDING RULES, AUGUST 17, 1994.

26. EX PARTE, PETITION TO CLARIFY ATTRIBUTION RULES, AUGUST 17, 1994.

27. EX PARTE, PETITION TO CLARIFY ATTRIBUTION RULES, AUGUST 26, 1994.

28. RESPONSE TO FCC NPRM wr 96-6 BY THE TELMARC GROUP, INC, FEBRUARY 26, 1996.


